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which the retailer will seek reimbursement
under the seller’s cooperative advertising
plan. The newspaper should not send the re-
tailer two bills, one at the national rate and
another at the local rate actually charged.

Example 2: A newspaper has several pub-
lished rates. A large retailer has in the past
earned the lowest rate available. The news-
paper should not submit invoices to the re-
tailer showing a high rate by agreement be-
tween them unless the invoice discloses that
the retailer may receive a rebate and states
the amount (or approximate amount) of the
rebate, if known, and if not known, the
amount of rebate the retailer could reason-
ably anticipate.

Example 3: A radio station has a flat rate
for spot announcements, subject to volume
discounts. A retailer buys enough spots to
qualify for the discounts. The station should
not submit an invoice to the retailer that
does not show either the actual net cost or
the discount rate.

Example 4: An advertising agent buys a
large volume of newspaper advertising space
at a low, unpublished negotiated rate. Re-
tailers then buy the space from the agent at
a rate lower than they could buy this space
directly from the newspaper. The agent
should not furnish the retailers invoices
showing a rate higher than the retailers ac-
tually paid for the space.

§240.14 Meeting competition.

A seller charged with discrimination
in violation of sections 2 (d) and (e)
may defend its actions by showing that
particular payments were made or
services furnished in good faith to meet
equally high payments or equivalent
services offered or supplied by a com-
peting seller. This defense is available
with respect to payments or services
offered on an area-wide basis, to those
offered to new as well as old customers,
and regardless of whether the discrimi-
nation has been caused by a decrease or
an increase in the payments or services
offered. A seller must reasonably be-
lieve that its offers are necessary to
meet a competitor’s offer.

§240.15 Cost justification.

It is no defense to a charge of unlaw-
ful discrimination in the payment of an
allowance or the furnishing of a service
for a seller to show that such payment
or service could be justified through
savings in the cost of manufacture,
sale or delivery.

§251.1

PART 251—GUIDE CONCERNING
USE OF THE WORD “FREE” AND
SIMILAR REPRESENTATIONS

§251.1 The guide.

(a) General. (1) The offer of “Free”
merchandise or service is a pro-
motional device frequently used to at-
tract customers. Providing such mer-
chandise or service with the purchase
of some other article or service has
often been found to be a useful and val-
uable marketing tool.

(2) Because the purchasing public
continually searches for the best buy,
and regards the offer of “Free” mer-
chandise or service to be a special bar-
gain, all such offers must be made with
extreme care so as to avoid any possi-
bility that consumers will be misled or
deceived. Representative of the lan-
guage frequently used in such offers
are “Free”, “Buy 1-Get 1 Free”, “2-for-1
Sale”, “560% off with purchase of Two”,
“l¢ Sale”, etc. (Related representations
that raise many of the same questions
include “ Cents-Off”, “Half-Price
Sale”, “Y2 Off”, etc. See the Commis-
sion’s “Fair Packaging and Labeling
Regulation Regarding ‘Cents-Off’ and
Guides Against Deceptive Pricing.”)

(b) Meaning of “Free”. (1) The public
understands that, except in the case of
introductory offers in connection with
the sale of a product or service (See
paragraph (f) of this section), an offer
of “Free” merchandise or service is
based upon a regular price for the mer-
chandise or service which must be pur-
chased by consumers in order to avail
themselves of that which is represented
to be “Free”. In other words, when the
purchaser is told that an article is
“Free” to him if another article is pur-
chased, the word “Free” indicates that
he is paying nothing for that article
and no more than the regular price for
the other. Thus, a purchaser has a
right to believe that the merchant will
not directly and immediately recover,
in whole or in part, the cost of the free
merchandise or service by marking up
the price of the article which must be
purchased, by the substitution of infe-
rior merchandise or service, or other-
wise.

(2) The term regular when used with
the term price, means the price, in the
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